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AMENDMENT NO. 5 
TO 

AMENDED AND RESTATED JOINT EXERCISE OF POWERS AGREEMENT 
BETWEEN THE 

DEPARTMENT OF WATER RESOURCES, STATE OF CALIFORNIA 
AND THE DELTA CONVEYANCE DESIGN AND CONSTRUCTION JOINT POWERS 

AUTHORITY 

This Amendment No. 5 to the October 26, 2018 Amended And Restated Joint Exercise of 

Powers Agreement Between the Department of Water Resources of the State of California 

(�DWR�), as previously amended, and the Delta Conveyance Design and Construction Joint 

Powers Authority (�Authority�) is entered into and effective as of the last date set forth on a 

signature page hereto. 

RECITALS 

WHEREAS, in May 2018 DWR and the Authority (collectively �the Parties�) entered into 

a Joint Exercise of Powers Agreement and in October 2018 into an Amended and Restated Joint 

Exercise of Powers Agreement, whereby the Authority has been retained by DWR to manage the 

design and construction of California WaterFix under DWR�s ultimate control and oversight; 

WHEREAS, the State has set a new water policy for California and on May 2, 2019 DWR 

withdrew its approval of the California WaterFix project and announced it would embark on new 

planning and environmental documentation for Delta Conveyance; 

WHEREAS, the parties entered into that Amendment No. 1 to the Amended and Restated 

Joint Exercise of Powers Agreement (�Amendment No. 1�) to outline the initial planning and 

engineering services that the Authority will provide to DWR during its consideration of a potential 

Delta Conveyance;  
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WHEREAS, the parties entered into that Amendment No. 2 to the Amended and Restated 

Joint Exercise of Powers Agreement, as amended, to increase the Initial Contribution and make 

certain other changes; 

WHEREAS, the parties entered into that Amendment No. 3 to the Amended and Restated 

Joint Exercise of Powers Agreement, as amended, to increase the Initial Contribution and make 

certain other changes; 

WHEREAS, the parties entered into that Amendment No. 4 to the Amended and Restated 

Joint Exercise of Powers Agreement, as amended, (collectively, the �Agreement�) to increase the 

Initial Contribution;   

WHEREAS, Government Code section 6504 permits parties to a joint exercise of powers 

agreement to contribute funds, personnel and services, subject to repayment as set forth in such 

agreement; and 

WHEREAS, consistent with Section 6504 and applicable law, the parties desire to further 

amend the Agreement as set forth below. 

NOW THEREFORE, in consideration of the mutual covenants contained in the Agreement 

and this Amendment No. 5, the parties hereby agree to amend the Agreement as follows. 

AMENDMENT 

A. The reimbursement date for the Initial DWR Contribution set forth in paragraph E 

of Amendment No. 4 is hereby changed to January 10, 2023. 

B. The following is hereby added to the Agreement as section 26 thereof:  

26. Permits.  The Parties acknowledge that the environmental review, planning, 

engineering and design of a Conveyance Project will require numerous third-party 
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consents, permits, orders, and/or agreements or other regulatory authorizations (�Permits�) 

and compliance therewith. DWR hereby authorizes the Authority to act as DWR�s agent 

under those Permits DWR has already obtained or will obtain in support of environmental 

review, planning, engineering, and design and that are applicable to the Work, as defined 

in the Agreement, to the extent such authorization is not prohibited by the relevant Permits 

or applicable law and provided further that, if prior notice is specifically required, the 

Authority has first issued written notice to the issuer of the relevant Permit.    

In carrying out its obligations under this Agreement and as DWR�s agent under this section 

of the Agreement, the Authority and its agents shall comply with all applicable conditions 

of all Permits. The Authority shall be solely liable for any and all penalties or other costs 

associated with any enforcement actions arising from violation or alleged violation of 

conditions or requirements of any Permits.  

In carrying out its obligations under this Agreement, the Authority and its agents shall 

comply with all applicable federal, State, or local laws, existing during the term of this 

Agreement, including those pertaining to the use, storage, transportation and disposal of 

any hazardous substance as that term is defined in such applicable law.  The Authority shall 

be liable for any and all penalties or other enforcement actions associated with violation of 

any such laws by the Authority or any of its officers, employees, contractors, or agents.  

The Authority shall defend, indemnify, and hold DWR harmless for the Authority�s actions 

and omissions under this Section pursuant to the terms and conditions of Section 12. 

 

(Remainder of page intentionally left blank) 
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Except as hereby amended, the Agreement shall remain in full force and effect. 

IN WITNESS WHEREOF, the parties have hereunto affixed their names as of the day 

and year hereinafter written. 

STATE OF CALIFORNIA 
DEPARTMENT OF WATER 
RESOURCES 
 
 
By:  

Title:  

Date:  

DESIGN AND CONSTRUCTION 
AUTHORITY 
 
 
 
By:  
 
Title:  
 
Date:  
 
 
 
  

Approved as to legal form and consistency 
 
 
 
By:  
       Chief Counsel 

Approved as to legal form and consistency 
 
 
 
By:  
      General Counsel 
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BOARD OF DIRECTORS OF THE DELTA CONVEYANCE

DESIGN AND CONSTRUCTION AUTHORITY

RESOLUTION NO. 21 02

Introduced by Director: Sarah Palmer
Seconded by Director: Robert Cheng

AUTHORIZE THE PRESIDENT TO EXECUTE AN AMENDMENT TO THE JOINT EXERCISE OF
POWERS AGREEMENT

Whereas, DWR and the DCA previously entered into that certain Joint Exercise of
Powers Agreement between the parties as amended by Amendments No. 1 4 (JEPA); and

Whereas, the parties wish to further amend the JEPA as set forth in the attached
Amendment No. 5; and

Whereas, the proposed edits to the JEPA clarify that the DCA is authorized to act as DWR�s
agent under permits, agreements, and authorizations that DWR has already obtained or will
obtain in connection with environmental review, geotechnical work, planning, engineering, and
design of a potential future Delta Conveyance project; and

Whereas, the proposed edits to the JEPA further modify the repayment date of the DWR
Initial Contribution as defined in the JEPA;

Now, therefore, be it resolved that the DCA Board hereby finds that approval of
Amendment No. 5 is not a project subject to the California Environmental Quality Act (CEQA).
Amendment No. 5 does not qualify as a �project� subject to CEQA because it has no potential to
result in either a direct, or reasonably foreseeable indirect, physical change in the environment.
(State CEQA Guidelines, §§ 15060, subd. (c)(3), 15378, subd. (a).) Amendment No. 5 does not
authorize any activity that could potentially impact the environment; rather, Amendment No. 5
merely clarifies the scope of DCA�s agency under the JEPA and make other administrative edits
to the JEPA. The amendment is thus an organizational or administrative activity that is not subject
to CEQA. (State CEQA Guidelines, § 15378, subd. (b)(4) (5).)

Therefore, be it further resolved that the DCA Board hereby authorizes the President
to execute Amendment No. 5 to the Joint Exercise of Powers Agreement, substantially in
the form attached to this Resolution as Exhibit A and incorporated by this reference.

* * * * *
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This Resolution was passed and adopted this 18th day of February 2021, by the following vote:

Ayes: 7
Noes: 0
Absent: 0
Abstain: 0

Richard Atwater, Board President

Attest:

Martin Milobar, Secretary
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